Children's Legal Rights Journal
Volume 40

Issue 2

Article 3

2020

Sentenced to Child Welfare: How States Seeking Placement and
Services for Justice-Involved Youth Fail to Protect the Rights of
Parents and Create "Reverse" Crossover Youth
Christina Cullen

Follow this and additional works at: https://lawecommons.luc.edu/clrj
Part of the Family Law Commons, and the Juvenile Law Commons

Recommended Citation
Christina Cullen, Sentenced to Child Welfare: How States Seeking Placement and Services for JusticeInvolved Youth Fail to Protect the Rights of Parents and Create "Reverse" Crossover Youth, 40 CHILD.
LEGAL RTS. J. 99 (2021).
Available at: https://lawecommons.luc.edu/clrj/vol40/iss2/3

This Article is brought to you for free and open access by LAW eCommons. It has been accepted for inclusion in
Children's Legal Rights Journal by an authorized editor of LAW eCommons. For more information, please contact
law-library@luc.edu.

Cullen: Sentenced to Child Welfare: How States Seeking Placement and Serv

Sentenced to Child Welfare: How States Seeking Placement and Services for
Justice-Involved Youth Fail to Protect the Rights of Parents and Create
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INTRODUCTION

The separation of a family is a decision with serious repercussions. Removing a child from
a family because of abuse or neglect is sometimes necessary, but such removals must follow
specific legal guidelines meant to prevent needless trauma to children and parents as well as to
safeguard their right to family integrity. One significant impact child welfare involvement has on
children is that it increases the likelihood of subsequent involvement with the juvenile justice
system.1 Children involved with both systems face more challenges both in their youth and as
young adults than children involved in only one system or no system at all.2
While much academic attention has been given to youth who begin in the child welfare
system and later end up in the juvenile justice system, little has been paid to youth who take the
reverse pathway: from juvenile justice to child welfare. 3 In one specific subset of this pathway,
youth who have been adjudicated delinquent are "sentenced" to the custody or guardianship of the
child welfare agency, often for services and placement. This practice raises a number of issues,
such as whether youth who have not been abused or neglected belong in the child welfare system
and whether the rights of their parents are adequately safeguarded.
This article asserts that while it is important to ensure that appropriate placement and
services 4 are available to vulnerable youth who are adjudicated delinquent, three important
considerations need to be addressed by states who use this reverse pathway: (1) safeguarding the
rights of parents who stand to lose custody or guardianship of their delinquent children to the state;
(2) meeting the "reasonable efforts" requirement of federal child welfare law as well and the robust
requirements of the Indian Child Welfare Act; and (3) ensuring youth involved in both delinquency
and child welfare receive the services, representation, and judicial monitoring they need to avoid
languishing in the system.
Part I of this article will provide background information on youth involved in both
systems, including who they are and the negative outcomes they face both during their youth and
Christina (Chrissy) Cullen is a 2021 J.D. candidate and ChildLaw Fellow at Loyola University Chicago School of
Law. Chrissy would like to give special thanks to Anita Weinberg, Eve Rips, and Thomas Edwards for working with
her on the dually-involved youth project in the Loyola Legislation and Policy Clinic and for their thoughtful
feedback on this article.
1 Joseph P. Ryan & Mark F. Testa, Child Maltreatment and Juvenile Delinquency: Investigating the Role of
Placement and Placement Instability, 27 CHILD. & YOUTH SERV. REV. 227, 228, 243-44 (2005) (finding that child
welfare-involved youth have almost 50 percent higher rates of delinquency).
2 See infra Part I.B.
3 This is understandable as studies indicate that most youth involved in both systems have contact with the child
welfare system prior to juvenile justice involvement. E.g., Hui Huang et al., The Journey of Dually-Involved Youth:
The Descriptionand PredictionofRereporting and Recidivism, 34 CHILD. & YOUTH SERV. REV. 254, 256 (2012);
*

e.g., Denise C. Herz et al., Dual System Youth and their Pathways:A Comparisonof Incidence, Characteristicsand

System Experiences Using Linked Administrative Data, 48 J. YOUTH & ADOLESCENCE 2432, 2437 (2019).
4 For example, some youth may need out-of-home placement, such as a foster family home, specialized foster home,
or residential treatment facility, and/or services, treatment, or therapy for mental health, substance use, or behavioral
health.
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as adults. Part II will focus on the subset of these youth who enter child welfare after being
adjudicated delinquent in the juvenile justice system and why this pathway is used. This section
will also examine an Illinois statute that allows juvenile delinquency courts to sentence delinquent
youth to child welfare guardianship and compare it with two states, North Carolina and New York,
that allow delinquency courts to place delinquent youth in child welfare custody. In Part III, the
article will raise concerns regarding the rights of parents and other legal and practical issues that
arise as a result of these statutes. Finally, Part IV will explore possible solutions to ensure
vulnerable delinquency-involved youth receive the placement and services they need while
safeguarding the rights of parents.
I.

DUALLY-INVOLVED YOUTH

A. Prevalence and Demographics
There are a number of different ways to refer to youth who have been touched by both the
juvenile justice and child welfare systems at some point in their lives, but the most encompassing
terms are dual status youth and crossover youth.5 This article will focus on a more specific subset
of these youth known as dually-involved youth, or youth who are simultaneously involved in both
systems.6

Studies estimating the prevalence of dually-involved youth vary widely depending on the
region of the country sampled. In a sample of more than 160,000 youth charged with a crime in
Washington state, about 11 percent of the youth previously or currently had been placed in foster
care. 7 A 2019 study focusing on a sample of 26,883 youth with first-time juvenile delinquency
court petitions in Cook County, Illinois; Cuyahoga County, Ohio; and New York City, found that
approximately 45 to 70 percent of the youth had either concurrent or non-concurrent contact with
the child welfare system.8 The most common form of contact was with child welfare prior to
involvement with the juvenile justice system. 9
Youth who have dual involvement with both systems tend to have prior contact with the
child welfare system before entering the juvenile justice system. In a 2019 Los Angeles study,
dually-involved youth were found to have extensive history with child welfare, averaging ten
referrals and five years in the system. 10 However, these youth also had prior contact with the
juvenile justice system: about one third of the youth had an average of three previous status
offenses and 1.7 prior criminal charges." Another Los Angeles study from 2012 found that 92
percent of youth became involved with child welfare before entering the juvenile justice system,
while 8 percent experienced the reverse. 12 In a 2019 Washington state study, 82 percent of dually5 JANET K. WIIG & JOHN A. TUELL, GUIDEBOOK FOR JUVENILE JUSTICE & CHILD WELFARE SYSTEM COORDINATION
AND INTEGRATION: A FRAMEWORK FOR IMPROVED OUTCOMES xix (3rd ed. 2013); Herz et al., supra note 3, at 2433.

6 WIIG & TUELL, supra note 5, at xix.
7 WASH. STATE INST. FOR PUB. POL'Y, DUALLY INVOLVED FEMALES IN WASHINGTON STATE: OUTCOMES, NEEDS,

AND SURVEY OF APPROACHES TO SERVE THIS POPULATION

1,

9 (2019),

http://www.wsipp.wa.gov/ReportFile/l1709/WsippDually-Involved-Females-in-Washington-State-OutcomesNeeds-and-Survey-of-Approaches-to-Serve-This-Population_Report.pdf.
8 Herz et al., supra note 3, at 2437, 2448.
9 Id. at 2448.
10 Carly B. Dierkhising et al., System Backgrounds, Psychosocial Characteristics,and Service Access Among Dually
Involved Youth: A Los Angeles Case Study, 17 YOUTH VIOLENCE & JUV. JUST. 309, 321 (2019).
" Id.
12 Huang et al., supra note 3, at 259.
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involved youth had experienced foster care placement before entering the juvenile justice system,
with almost half of the youth experiencing out-of-home placement before age ten.13
While dual-system involvement can affect all youth, it is a phenomenon that
disproportionately impacts youth of color. In fact, even though youth of color are already
overrepresented in juvenile justice and child welfare, they are even more disproportionately
represented in populations involved in both systems. 14 One study found that youth of color are
overrepresented in dual system populations at twice the rate of single system populations in
Arizona, Washington state, Los Angeles County, and Illinois.15 Another recent study in Los
Angeles found that Black youth are dually involved at a rate approximately six times higher than
their presence in the general population. 16 A Washington study found that American Indian and
Alaska Native youth made up only 2 percent of a sample of youth involved in the juvenile justice
system but 8 percent of the youth with dual system involvement.1 7

Other often marginalized youth are also thought to be overrepresented in the crossover
youth population. A study of juvenile justice-involved youth in seven jurisdictions across the
country found that gender nonconforming (GNF) youth and LGBT 18 youth were roughly three
times more likely than straight, gender conforming youth to have past involvement with the child
welfare system. 19 The study further noted how the overrepresentation of youth of color and the
overrepresentation of GNF and LGBT youth in the juvenile delinquency system results in high
numbers of GNF and LGBT youth of color in crossover populations. 2 0
B. The Intensive Needs and Negative Outcomes of Dually-Involved Youth
While estimates of prevalence vary, dually-involved youth deserve the attention of system
players and policy makers because, as this section will show, they often have higher service needs
and thus may be more resource intensive than youth involved in just one system. This section will
also address how dually-involved youth are at greater risk of becoming more deeply involved in
the justice system and face more challenges as young adults.
One important indication of higher service needs for dually-involved youth is the elevated
rates at which they experience mental health issues. A 2019 study in Los Angeles found that almost
75 percent of dually-involved youth studied had a mental health diagnosis. 2 1 Another study in
Washington state reported that the majority of dually-involved youth studied had received a mental
health diagnosis or mental health treatment, compared to only around one third of youth involved
with only the juvenile justice system. 22
13 WASH. STATE INST. FOR PUB. POL'Y, supra note 7, at 11.
14 Herz et al., supra note 3, at 2433.
15
16

Id.
Dierkhising et al., supra note 10, at 321.

17 WASH. STATE INST. FOR PUB. POL'Y, supra note 7, at 10.
18 LGBT stands for lesbian, gay, bisexual, and transgender. Today this acronym often includes more letters and thus
is more inclusive, but this article uses LGBT here to be consistent with the cited source.
19 Angela Irvine & Aisha Canfield, The Overrepresentationof Lesbian, Gay, Bisexual, Questioning, Gender
Nonconforming and TransgenderYouth within the Child Welfare to Juvenile Justice Crossover Population,24 AM.
U. J. GENDER SOC. POL'Y & L. 243, 245 (2016). The study found that 13.6 percent of boys and 39.9 percent of girls
in the study identified as gender nonconforming or LGBT compared to national surveys that have found from 1.7 to
5.6 percent of the population identifies as LGBT. Id. at 245, 249-50, n.13.
20
Id. at 248.
21 Dierkhising et al., supra note 10,
at 318.

22 WASH. STATE INST. FOR PUB. POL'Y, supra note 7, at 16.
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Further, compared to youth involved in only one system, dually-involved youth have
higher rates of substance abuse problems. 23 The authors of the 2019 Los Angeles study hypothesize
that the elevated substance abuse rates among dually-involved youth may indicate higher rates of
trauma and polyvictimization, 24 rates which are already high among youth involved only in the
juvenile justice system. 25 This hypothesis is supported by studies that have found the majority of
both juvenile justice-involved youth and child welfare-involved youth have been exposed to more
than one traumatic event. 26

Dually-involved youth also may end up penetrating more deeply into the juvenile justice
system. One study found that dually-involved youth become involved with the juvenile justice
system at an earlier age than youth involved only in the juvenile justice system. 27 It also found that
dually-involved youth are charged with a higher number of crimes and with more serious crimes
and are more likely to be committed to a detention facility. 28 Studies have also reported higher
rates of recidivism among dually-involved youth. 29
Teenage years and the transition to adulthood can also be more challenging for duallyinvolved youth than youth involved in only one system or no system at all. A study in Washington
state found that dually-involved youth experience teen pregnancy at higher rates than youth
involved only in the juvenile justice system. 3 0 Further, the study indicated that adults who were
dually involved as youth are incarcerated in prison at a rate double that of adults who only had
contact with the juvenile justice system as youth.3 1 As young adults, former dually-involved youth
had notably lower earnings, 32 used more public assistance benefits, 33 and experienced
homelessness at a rate roughly 1.8 times higher than young adults who had only been involved in
the juvenile justice system as minors. 34
Other studies have also reported similarly poor outcomes for dually-involved youth who
age out of the system. A study in Los Angeles County found that about one-half of the youth faced
extreme poverty in young adulthood and almost two-thirds had at least one jail stay.3 5 In
Dierkhising et al., supra note 10, at 323; WASH. STATE INST. FOR PUB. POL'Y, supra note 7, at 17.
Polyvictimization is defined as "the cumulative effect over time of repeated exposures to multiple forms of
violence, including a greater risk of exposure to other forms of violence and accumulation of multiple adversities
and trauma symptoms." David Finkelhor et al., Children 's Exposure to Violence, Crime, and Abuse: An Update,
JUV. JUST. BULL., Sept. 2015, at 2, https://ojjdp.ojp.gov/sites/g/files/xyckuhl76/files/pubs/248547.pdf.
25 Dierkhising et al., supra note 10, at 323.
23
24

26

THOMAS GRISSO & GINA VINCENT, TRAUMA IN DUAL STATUS YOUTH: PUTTING THINGS IN PERSPECTIVE 1, 2

(2014), https://rfknrcjj.org/wp-content/uploads/2014/12/Trauma-in-Dual-Status-Youth-Putting-Things-InPerspective-Grisso-Vincent-RFKNRCJJ.pdf (stating "more than 80 percent of youth in juvenile justice settings and
over 70 percent of youth who require child welfare services report having been exposed to more than one event that
was potentially traumatic").
27 WASH. STATE INST. FOR PUB. POL'Y, supra note 7, at 13.

Id. at 13-14.
Huang et al., supra note 3, at 259 (reporting a 56 percent recidivism rate among dually-involved youth in Los
Angeles compared to a recidivism rate of 41 percent for youth involved only in the juvenile justice system).
28

29

30 WASH. STATE INST. FOR PUB. POL'Y, supra note 7, at 23.
31 Id. at 14-15 (finding 15 percent of dually-involved males versus 6 percent of juvenile justice-only involved males

were sentenced to adult prison by age twenty-five and 6 percent of dually-involved females versus 1 percent of
juvenile justice-only involved females were similarly sentenced).
32 Id. at 20.
33
Id. at 21.
34

Id. at 22.

35 DENNIS P. CULHANE ET AL., YOUNG ADULT

OUTCOMES

OF YOUTH EXITING DEPENDENT OR DELINQUENT CARE IN

LOS ANGELES COUNTY i, iv-v (2011), https://www.hiltonfoundation.org/wpcontent/uploads/2019/10/HiltonFoundationReportFinal-3.pdf.
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comparison to youth who only were involved with either child welfare or the juvenile justice
system, dually-involved youth were twice as likely to receive treatment for both an alcohol or
substance use disorder and mental illness within the first four years of aging out of the system. 36
Despite involvement in two different systems that are supposed to help or rehabilitate
youth, these studies indicate that dually-involved youth are still strongly in need of help and
services for mental health needs, substance use, and other challenges. They also face incredibly
poor outcomes as young adults. For these reasons, this population of youth deserve the attention
of system stakeholders and policy makers.
II.

DELINQUENT YOUTH COMMITTED TO CHILD WELFARE CUSTODY OR GUARDIANSHIP

Most research and attention have focused on youth who have "crossed over" from child
welfare into the juvenile justice system and youth who are currently involved in both systems,
while little attention has been paid to the smaller subset of youth who take the reverse path, entering
the child welfare system after juvenile justice involvement. One study, which calls this the
"juvenile justice pathway" for dual system involvement, found that roughly 1 to 13 percent of the
youth studied fell under this pathway.3 7 In order to understand how youth might end up entering
the child welfare system after being adjudicated delinquent and why this pathway raises concerns,
it is important to first be familiar with the way most children enter the custody or guardianship of
child welfare.
A. The Usual Path to Child Welfare Custody and Guardianship
While child welfare law is not uniform across states, because certain requirements must be
met to receive federal funding for foster care, the general pathway to child welfare custody and
guardianship is similar enough to be summarized here. Usually, the process begins with a report
of child abuse or neglect to the child welfare agency hotline. 3 8 Unless the report is screened out,
an agency caseworker investigates the allegations to determine if they can be substantiated. 39
If the report is substantiated and the child is found to be in imminent danger of harm, the
caseworker may remove the child from the home, but an emergency removal hearing 4 0 usually
must take place within a certain time frame, such as forty-eight hours, for the court to approve the
removal. 4 1 In order for the child to be removed, the court must find that remaining in the home
would be contrary to the child's welfare and that reasonable efforts were made to prevent the need
for removal. 42 At the next court proceeding, the adjudicatory or fact-finding hearing, the court

36

Id. at xii.

37 Herz et al., supra note 3, at 2437, 2440.
38 CHILD WELFARE INFO. GATEWAY, HOW THE CHILD WELFARE SYSTEM WORKS 1, 2 (2013),

https://www.childwelfare.gov/pubs/factsheets/cpswork/.
39 Id. at 3-4.
40 The titles of hearings vary from state to state and jurisdiction. For example, in Illinois this initial hearing is called
a temporary custody hearing. 705 ILL. COMP. STAT. ANN. 405/2-9 (West, Westlaw through P.A. 101-651). In
California, the same hearing is called a detention hearing. CAL. WELF. & INST. CODE § 315 (West, Westlaw through
Ch. 372 of 2020 Reg. Sess.).
41 CHILD WELFARE INFO. GATEWAY, supra note 38, at 4. In Illinois, this hearing must be held within forty-eight
hours of removal. 705 ILL. COMP. STAT. ANN. 405/2-9.
42 42 U.S.C. §§ 672(2)(A)(ii), 671(a)(15)(B) (2012). (There are certain circumstances in which reasonable efforts are
not required, such as in the case of severe bodily injury or the murder of a sibling.)
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examines determines if the child has been abused or neglected. 4 3 Then at the disposition hearing,
which may be part of the adjudicatory hearing or held as a separate proceeding depending on state
law, the court may order placement for the child as well as services and family time for the parents
and child.44
Once a child is in care, federal child welfare law provides certain mechanisms to help
ensure that children and their families receive reunification services and are consistently
monitored. 4 5 The child welfare agency is required to create a case plan for each child that includes
the services to be provided to the child and parents with the goal of remedying the conditions that
led to removal. 4 6 Additionally, a review hearing must be held at least every six months to check
on case plan progress and the child. 47 Further, within twelve months of entering care, a permanency
hearing must be held in order to determine the permanency plan for the child, such as returning
home or adoption. 4 8 Finally, if the child has spent fifteen of the previous twenty-two months in
foster care, the state must seek termination of parental rights in most circumstances. 49 If a parent's
rights are terminated, the relationship between the parent and the child is legally severed. 0
In addition to the findings, timeframes, and oversight mechanisms built into the child
welfare process, in most states legal representation is provided to protect the rights and interests
of children and parents. Children are provided with counsel in dependency cases in thirty-four
states,5 1 while indigent parents have the right to counsel in forty states and the District of
Columbia.5

2

This process can also have additional requirements if the proceedings are subject to the
Indian Child Welfare Act (ICWA).53 ICWA applies to any state court proceedings for child
custody, foster care placement, or termination of parental rights if the child or youth in question is
under age eighteen, unmarried, and a member of a federally recognized tribe or eligible for tribal
membership and the biological child of a tribal member. 54 ICWA differs in key ways from other
43

Id. §§ 672(2)(A)(ii), 671(a)(15)(B).

44 CHILD WELFARE INFO. GATEWAY, supra note 38, at 4-5.
45 42 U.S.C. § 675(1)(B), (5)(A)-(C) (2012); see also 96 CONG. REC.

S6942 (June 13, 1980) (statement of Sen.
Cranston) (stating that States have the "responsibility to provide services ... to help alleviate the problem which
caused the child's removal in the first place" and that the case plan and review requirements were "aimed at
eliminating the all-too-common practice of agencies placing children in foster care and then forgetting about them.")
46 42 U.S.C. § 675(1)(B).
47 Id. § 675(5)(A)-(B).
48 Id. § 675(5)(C).
49 Id. § 675(5)(E).
5' The purpose behind terminating parental rights is to free the child for adoption. Id. This is in essence severs the
legal relationship between the parent and child. See Martin Guggenheim, The Effects ofRecent Trends to Accelerate
the Termination of ParentalRights of Children in Foster Care -An EmpiricalAnalysis in Two States, 29 FAM. L.
QUARTERLY 121, 121-22, 134 (1995) (calling termination of parental rights the "destruction of biological parental
ties" and the "destruction of families").
51 NOY DAVIS ET AL., A CHILD'S RIGHT TO COUNSEL: A NATIONAL REPORT CARD ON LEGAL REPRESENTATION FOR
ABUSED AND NEGLECTED CHILDREN 7 (4th ed. 2019), http://www.caichildlaw.org/Misc/RTC4.pdf.
52 VIVEK SANKARAN & JOHN POLLOCK, A NATIONAL SURVEY ON A PARENT'S RIGHT TO COUNSEL IN STATEINITIATED DEPENDENCY AND TERMINATION OF PARENTAL RIGHTS CASES 1 (2016),

http://civilrighttocounsel.org/uploaded files/219/Table_of_parentsRTC_in_dependency_and_TPR_cases_FINAL.
pdf.
53 Indian Child Welfare Act of 1978, 25 U.S.C. §§ 1901-1963 (2012). Although upheld by the U.S. Supreme Court
as the "federal standards that govern state-court child custody proceedings involving Indian children" in Adoptive
Couple v. Baby Girl, 570 U.S. 637, 642 (2013), ICWA is currently pending a constitutional challenge in the Fifth
Circuit Court of Appeals. Brackeen v. Bernhardt, 942 F.3d 287 (5th Cir. 2019).
54 25 U.S.C. §§ 1903, 1911 (2012).
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federal child welfare law by allowing parents and tribes to request the transfer of the case to tribal
court,5 5 by giving the tribe the option to intervene in proceedings,

56

and by requiring certain

57

placement and adoption preferences, as well as other specific provisions intended to preserve
Native American families, such as active efforts and stronger burdens of proof. 58
As illustrated, the normal child welfare process has many requirements that must be met in
order to legally take a child into custody of the state and to place a child under its guardianship.
This legal structure is designed 59 to both protect children from maltreatment and protect family
integrity by preventing unnecessary removals and promoting family reunification. 60 This process
also helps protect the rights of parents as the decision-makers for their children because the transfer
of custody or guardianship to the child welfare agency often also transfers much of this decisionmaking authority. 61
B. Child Welfare as Placement and Resource for Vulnerable Delinquent Youth
If delinquent youth are not abused or neglected, why seek child welfare custody or
guardianship for them? Alternatively, if they are abused or neglected, why seek child welfare
custody or guardianship outside of the normal child welfare process? Placing youth in child
welfare is generally seen as an alternative to sentencing them to a correctional facility or detention.
It is also seen as a way to prevent these vulnerable youth from falling through the cracks by helping
them get the placement and services they legitimately need. 62
While there may be a number of reasons delinquent youth are placed in or "sentenced" to
custody or guardianship of a child welfare agency, there are a few common scenarios seen by those
who work with these youth. One scenario occurs when the youth's parents have locked the youth
out and are refusing to accept the youth back into their home, often because they are at their wits'
end and cannot handle the youth's behavior. 6 3 Another scenario may be that the youth's parents
cannot be located. 64 In both of these scenarios, without some sort of pathway to the child welfare
system, often judges have the hard choice of placing the youth in a correctional facility or

55

Id. §
Id. §
5
1Id. §
58
1Id. §

1911.
1911.
1915.
1902.
59 The author acknowledges that although the child welfare system may have been designed to protect children as
well as family integrity whenever possible, in practice, the child welfare system disproportionately removes and
permanently separates children of color from their families, often for poverty-based neglect. However, the current
state of the child welfare system does not indicate that less legal protections would be beneficial to children and
families drawn into child welfare, which is why this article is drawing attention to an alternate route to child welfare
that lacks many basic protections.
60 96 CoNG. REC. S6942 (June 13, 1980) (statement of Sen. Cranston).
61 The amount of authority transferred varies by state. In Illinois, when a child enters the guardianship of
the child
welfare agency, the agency has the power to make decisions regarding medical treatment, adoption, military
enrollment, and even the marriage of the child. 705 ILL. COMP. STAT. ANN. 405/1-3(8) (West, Westlaw through P.A.
101-651). In North Carolina, when a child is taken into the custody of the child welfare agency, the agency can
make decisions regarding the child's education, medical treatment, and sharing of the child's personal information.
N.C. GEN. STAT. ANN. §§ 7B-903.1(e), 7B-505.1 (West, Westlaw through S.L. 2020-97 of the 2020 Reg. Sess.).
62 Interview with Antwan Turpeau, Assoc. Deputy Dir. of Delinq. Prevention & Restorative Just., Dep't of Child.
Fam. Servs., in Chicago, Ill. (Sept. 18, 2019).
&

56

63 Id.

64 Id.
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detention, or not having a home to place the youth in on probation. 65 In another common scenario,
even if their family is welcoming and intact, youth may need services or treatment that their family
simply cannot afford to provide, such as residential treatment or substance abuse treatment. 66
While ideally a rehabilitative juvenile justice system would be able to provide these services, in
reality, a large portion of justice-involved and incarcerated youth do not receive the mental health
services and treatment they may need. 67
None of the scenarios above usually fall within the definition of abuse, yet these youth
still need help. Even when these scenarios are within the realm of abandonment or neglect, the
child welfare agency may not want to be responsible for the placement and care of youth who have
been adjudicated delinquent. 68 The statutes seem intended to respond to these types of scenarios
by keeping youth out of unnecessary incarceration or detention and providing them with needed
services and placement through the child welfare agency. It also sidesteps the barrier of the
agency's possible reluctance to take on these youth. However, the transfer of custody or
guardianship to the agency outside of normal child welfare process is concerning because it
involves few of its procedural protections.
To illustrate this point, the following section will examine an Illinois statute that allows
juvenile court judges to sentence delinquent youth to the guardianship of the child welfare agency,
and then compare the Illinois statute with statutes in North Carolina and New York that give
juvenile courts the option of placing delinquent youth in child welfare custody.
C. Statutory Comparison for Three States: Illinois, North Carolina, and New York
1. Illinois
Article V of the Illinois Juvenile Court Act of 1987 governs the juvenile delinquency
system in Illinois, including the sentencing of juvenile offenders. 69 Under the sentencing orders
available in section 5-710, a juvenile court may sentence a youth who has been adjudicated
delinquent to the guardianship of the Department of Child and Family Services (DCFS). 70
However, this sentence is only allowed if "if the delinquent minor is under fifteen years of age or,
pursuant to Article II of this Act, a minor for whom an independent basis of abuse, neglect, or
dependency exists."71

6s

Id.

66 Id.

67 See OFF. OF JUV. JUST. & DELINQ. PREVENTION, LITERATURE REVIEW: INTERSECTION BETWEEN MENTAL HEALTH
AND THE JUVENILE JUSTICE SYSTEM 4 (2017), https://www.ojjdp.gov/mpg/litreviews/Intersection-Mental-Health-

Juvenile-Justice.pdf (stating one 2014 study found that only 58 percent of juvenile facilities evaluated every youth in
their care for mental health needs while other studies have found mental health service referral rates as low as 4
percent for juvenile justice-involved youth and 6 percent for incarcerated youth).
68 See, e.g., Jeffrey M. Y. Hammer et al., Denying Child Welfare Services to Delinquent Teens: A Call to Return to
the Roots offllinois' Juvenile Court, 36 LOY. U. CHI. L.J. 925, 948 (2005) (stating that in the 1990s the Illinois
Department of Children and Family Services supported legislation designed to prevent delinquent youth age thirteen
and over from entering their care, mainly due to the high costs of funding their placements).
69 705 ILL. COMP. STAT. ANN. 405/5-101 (West, Westlaw through P.A. 101-651).
71 Id. § 5-710(1)(a)(iv).
71

Id.

§ 5-710(1)(a)(iv).
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Under this statute, any delinquent youth under age fifteen may be placed in DCFS
guardianship with no specifically required findings. 72 For youth age fifteen and over, the court
must find that an independent basis of abuse, neglect, or dependency exists. 73 The statute does not
define "independent basis," but clarifies that an "independent basis exists when the allegations or
adjudication of abuse, neglect, or dependency do not arise from the same facts, incident, or
circumstances which give rise to a charge or adjudication of delinquency." 74 Thus, it appears that
the reason for the youth's placement in DCFS guardianship cannot be related to the delinquent act
for which the youth was sentenced and must meet the statutory requirements for abuse, neglect, or
dependency. The portion of the statute requiring an independent basis for youth age fifteen and
over was added in a 2008 amendment, after a period of time in which delinquent teenagers were
totally barred from DCFS care. 75 From 1995 up until the statute was amended, delinquent youth
age thirteen and over could not be committed to DCFS custody for any reason. 76
Other than the requirement of an independent basis for youth age fifteen and older, the
juvenile court's decision to place delinquent youth in the guardianship of DCFS is not confined in
any meaningful way by the statute. This is concerning given the parental authority that is
transferred to DCFS when a youth comes into their guardianship. Once in guardianship, DCFS has
the right to make decisions that may permanently affect the youth, such as consenting to marriage
of the youth, adoption of the youth, armed forces enlistment by the youth, and major medical
treatment for the youth. 77 The rights and responsibilities of guardianship also encompass the rights
of legal custody, the right to legally represent the youth, and the right to make important legal
decisions for the youth. 78

After a delinquent youth is sentenced to the guardianship of DCFS, permanency hearings
are required to be held with the same frequency and focus as permanency hearings for children
who enter DCFS care because of abuse, neglect, or dependency. 79 However, since these
permanency hearings occur on the delinquency side rather than in dependency courts, it is unclear
if the permanency hearings actually operate similarly in practice and provide the same quality of
oversight.
2. North Carolina
Under section 7B-2506 of the North Carolina Juvenile Code, a juvenile court can place
delinquent youth with the county Department of Social Services (DSS), which is the North

In contrast, dependency courts in Illinois must make "a finding of probable cause to believe that the minor is
abused, neglect, or dependent" at the temporary custody hearing or return the child home. Id. § 2-10(1). At the
adjudicatory hearing in Illinois, the dependency court must find that the "minor is abused, neglected, or dependent."
Id. § 2-21(1). The disposition hearing, which determines whether the child will become a ward of the court and
under the guardianship of DCFS, is guided by the "best interests" of the child standard. Id. § 2-22(1).
73 Id. § 5-710(1)(a)(iv).
74 Id. § 5-710(1)(a)(iv).
75 2008 Ill. Laws 095-0642; see Hammer et al., supra note 67, at 926-27 (2005) (discussing a time period in Illinois
in which delinquent teenagers were prohibited from being placed in the care of DCFS under the Juvenile Court Act).
76 Hammer et al., supra note 67, at 948 (stating "in 1995 the Illinois legislature passed new legislation barring any
minor thirteen or older charged with a criminal offense or adjudicated delinquent from being placed in the custody
of or committed to DCFS").
77 705 ILL. COMP. STAT. ANN. 405/1-3(8).
78
Id. § 1-3(8).
79 Id. § 5-745(2).
72
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Carolinian equivalent of DCFS. 80 The most significant difference between this and the Illinois
statute is North Carolina youth are placed in the custody, rather than the guardianship, of DSS.8 1
The statute also differs from Illinois in that it applies to all youth under age eighteen, in
contrast to Illinois' fifteen years old under and over split. 82 Further, the statute states that youth
may only be placed in DSS custody if they need "more adequate care or supervision or ..
placement." 83 However, the statute does not specify what compromises inadequate care or
supervision. Additionally, the statute contains a "best interest" requirement, specifically that the
placement order must "contain a finding that the juvenile's continuation in the juvenile's own
home would be contrary to the juvenile's best interest." 84 Finally, the delinquency court judge's
ability to place a youth in this way is contingent on notice and an opportunity to be heard being
provided to the director of the county DSS. 85 However, no such notice or opportunity to be heard
is required for the parents of the youth.
Once a youth is placed in the custody of DSS, the director of DSS has the authority to make
decisions that normally can only be made by the youth's parent or legal custodian. 86 These
decisions can include educational decisions, 87 the ability to consent to sharing of the youth's
personal information,88 and the authority to consent to routine medical care as well as emergency

medical, surgical, psychological, and mental health care. 89 While the authority granted to DSS is
less than that of guardianship, it still includes important decision-making powers that can impact
the youth's education and well-being.
Similar to Illinois, the statute requires review hearings and permanency planning hearings
be held after the youth is placed in DSS custody. 90 However, in North Carolina indigent parents
are entitled to counsel at these hearings. 9 1 At the hearings, the court will consider: the youth's
placement; services provided to the youth and her family; reports on visitation; whether
reunification would be consistent with the youth's health, safety, and need for a safe, permanent
home; and other factors. 92 Importantly, the court will consider "when and if termination of parental
rights should be considered" at these hearings. 93 The statute states if the youth is in custody of DSS
for twelve of the past twenty-two months, DSS must petition for termination of parental rights, 94
which is stricter than the federal requirement of fifteen out of the past twenty-two months. 95 Thus,
youth who are "sentenced" to DSS custody for care or placement that is judged to be in their best
interest, rather than as means of protection from maltreatment, may end up having their
relationship with their parents permanently severed.

80 N.C. GEN. STAT. ANN.
81 Id. § 7B-2506.

§ 7B-2506 (West, Westlaw through S.L. 2018-145 of the 2018 Reg. Sess.).

Id. § 7B-2506.
Id. § 7B-2506.
84 Id. § 7B-2506.
85 Id. § 7B-2506.
86
Id. §§ 7B-906.1(1), 7B-903.1.
87 Id. § 7B-903.1.
88 Id. § 7B-903.1.
89 Id. §§ 7B-903.1(e), 7B-505.1.
90
Id. §§ 7B-2506, 7B-906.1.
91 Id. § 7B-2506.
92 Id. § 7B-906.1.
93 Id. § 7B-906.1.
94 Id. § 7B-906.1.
95 42 U.S.C. § 675(5)(E).
82
83
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3. New York
The New York Family Court Act provides an option similar to the North Carolina Juvenile
Code, but with much more detail and requirements-requirements that more closely reflect those
in the dependency system and federal child welfare law. Under the possible disposition orders for
juvenile delinquents in section 352.2 of the Act, New York juvenile courts can order the placement
of a delinquent youth into the custody of the Office of Children and Family Services (OCFS). 96
Somewhat similar to the age split in Illinois, the courts can only place delinquent youth in custody
of OCFS if the youth committed the delinquent act when she was under age sixteen. 97
When making this decision, the court must consider the needs and best interests of the
youth and the safety of the community and must order the "least restrictive available alternative"
consistent with those considerations. 98 The court can authorize OCFS to place the youth in certain
placements: a secure facility, a limited secure facility, or a nonsecure facility. 99 The court can also
order the office to place the youth with an authorized agency, such as placing a sexually exploited
youth in a long-term safe house. 100
If the order places the youth with an agency or facility that is eligible for federal
reimbursement under Title IV-E of the Social Security Act, the court must include certain findings
in its order. 10 1 First, the court must determine that allowing the youth to stay in her home would
be contrary to her best interests or contrary to the safety of the community.1 0 2 Second, the court
must either find that reasonable efforts were made to prevent the removal of the youth from her
home or to make it possible for the youth to return home, or find that reasonable efforts were not
made but it was appropriate given the circumstances or the safety needs of the community. 103 Last,
if the youth is age sixteen, the court must determine what services are necessary to help the youth
transition to independent living. 104 The statute also includes exceptions for specific situations in
which reasonable efforts are not required, which mirror exceptions under federal child welfare
law. 105 If reasonable efforts are not required, a permanency hearing must be held within thirty days
of such a finding and a petition may be filed to terminate the youth's parents' parental rights. 106
Because these requirements align with those for foster care funding under Title IV-E, this
portion of the New York statute provides youth with a process more akin to the normal process for
children entering child welfare than appears to be provided in the Illinois or North Carolina
statutes. 10 7 While community safety is not a consideration in child welfare cases, the youth's best
interests finding and the reasonable efforts finding give the New York statute some of the same
protections. However, like the North Carolina statute, it also explicitly states that the placement of

96 N.Y. FAM. CT. ACT §§ 352.2, 353.3 (McKinney, Westlaw through L.2019, chapter 436).
97 Id. § 352.2(4).
98 Id. § 352.2(2).
99
Id. § 353.3.
101

Id. § 353.3.
Id. § 352.2(2)(b).

102

Id.

100

§
§
§
§
§

352.2(2)(b).

Id.
Id.
105 Id.
106 Id.
107 It is

352.2(2)(b).
352.2(2)(b).
352.2(2)(c).
352.2(2)(c).
important to note that while the Illinois and North Carolina statutes do not explicitly require these
determinations, it is possible that in practice their courts are making these or similar findings in order to secure Title
IV-E funding for youth being "sentenced" to foster care.
103

104
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a youth in the custody of OCFS may end in the filing of a petition to terminate parental rights, a
serious and permanent outcome.
Another important way in which New York differs from Illinois and North Carolina is that
the statute sets the initial length of a youth's placement. 10 8 The length depends on the nature of the
crime committed: up to eighteen months for a felony, and up to twelve months for a
misdemeanor. 109 This provision of the Family Court Act makes it clear that this placement is akin
to a sentence. However, the court is not strictly limited to the placement lengths delineated in the
statutes as the length may be extended with additional hearings.1 1 0
III.

LEGAL AND PRACTICAL CONCERNS RAISED BY THE STATUTES 1 11

While seemingly having the youth's best interest in mind, statutory provisions that allow
delinquent youth to be "sentenced" to child welfare custody or guardianship raise a number of
concerns. First, the statutes raise important concerns regarding the procedural rights of parents.
Second, the statutes vary in their conformity with federal child welfare law, including requirements
for reasonable efforts. Further, it is unclear whether delinquency courts are complying with the
requirements of the Indian Child Welfare Act. Last, a number of concerns are raised regarding the
statutes' practical implementation, including information sharing and coordination between
systems, and the resulting youth outcomes.
A. A Lack of Procedural Safeguards for Parents' Rights
The Supreme Court has held that parents' right to care, control, and custody of their
children is part of the liberty protected by due process of law under the Constitution.1 1 2 While these
rights have limits and should be balanced with the best interests of the youth, it is concerning that
parents stand to lose their rights to custody and control of their children under the statutes
discussed, often without adequate notice, the opportunity to be heard, or legal representation.
While each state discussed in this article requires that the youth's parent, guardian, or
custodian be served a petition for delinquency and summons,1 13 it is unclear if this notice informs
parents that they may lose their custody, guardianship, and ultimately their parental rights as a
result of a delinquency adjudication against their child. In Illinois, only notice of the delinquency
petition and summons is required; the Illinois Juvenile Court Act explicitly states that "no further
service or notice must be given to the party prior to proceeding to a sentencing hearing" after this
initial notice.1 1 4 This is concerning because the sentencing hearing is where the decision to
"sentence" the youth to the guardianship will take place, and the parent may be totally unaware of
N.Y. FAM. CT. ACT § 353.3.
Id. § 353.3.
110
Id. § 353.3.
" While this article addresses certain concerning aspects of these statutes, there are some positives. For example,
youth who enter foster care may have access to supportive services into their early twenties and may also be eligible
for assistance with higher education, housing, and employment. John H. Chafee Foster Care Independence
Program, CHILD.'S BUREAU (Jan. 8, 2020), https://www.acf.hhs.gov/cb/resource/chafee-foster-care-program.
112 Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Prince v. Massachusetts, 321 U.S. 158,
166 (1944).
113 705 ILL. COMP. STAT. ANN. 405/5-525(1)-(2) (West, Westlaw through P.A. 101-628); N.C. GEN. STAT. ANN. §
7B-1806 (West, Westlaw through end of 2019 Reg. Sess.); N.Y. FAM. CT. ACT § 312.1 (McKinney, Westlaw
through L.2019, chapter 752 & L.2020, chapter 19).
114 705 ILL. COMP. STAT. ANN. 405/5-705(2).
101
109
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that possibility. New York also only requires notice of the delinquency petition and summons."5
In contrast, North Carolina requires parents be given written notice of all hearings at least five
days in advance.11 6 Again, it is unclear if the written notice for the sentencing hearing alerts parents
that their child may be placed in the custody of DSS.
Even if the notice provided is adequate, the statutes do not provide parents with the
opportunity to be heard, nor do they provide legal representation for indigent parents, two glaring
due process holes when compared to the normal child welfare process. While the Supreme Court
has found that parents do not have a universal right to counsel in child welfare proceedings,1 17 the
majority of states provide indigent parents with legal representation in such cases. 118 The three
states this article considers are no exception.
In Illinois, the court must appoint counsel in child welfare cases at the request of parents
who are financially unable to obtain legal representation to represent them up to the possible
termination of their rights.1 19 Further, in Illinois parents, guardians, and custodians have a whole
host of rights, including "the right to be present, to be heard, to present evidence material to the
proceedings, to cross-examine witnesses, to examine pertinent court files and records and ... the
right to be represented by counsel." 120 In North Carolina, indigent parents have the right to counsel
in child abuse and neglect cases and in proceedings to terminate parental rights. 12 1 In New York,
the parent, guardian, and foster parent have the right to the assistance of counsel in dependency
proceedings. 122 In fact, the New York Court of Appeals found parents have a constitutional right
to a hearing and counsel, stating "[a] parent's concern for the liberty of the child, as well as for his
care and control, involves too fundamental an interest and right . . . to be relinquished to the State
without the opportunity for a hearing, with assigned counsel if the parent lacks the means to retain
a lawyer."123
If the opportunity to be heard must be provided and counsel must be appointed in certain
situations in child welfare proceedings in all three states, allowing delinquency courts to
"sentence" youth to child welfare custody or guardianship without providing parents these
procedural rights seems like a very large loophole. In essence, the statutes create a backdoor to the
child welfare system without the procedural protections provided in the normal child welfare
process. But these parents still stand to lose the same rights to care, control, and custody of their
children. Further, youth who come into the child welfare system in this way are still subject to
possible permanent separation from their family through the termination of their parent's rights.
Thus, parents should have the same right to notice, the opportunity to be heard, and to counsel at
the sentencing hearing in which youth are placed in child welfare custody or guardianship and at
all review and permanency hearings thereafter.

§ 312.1.
N.C. GEN. STAT. § 7B-1807.
"1 See Lassiter v. Dep't of Soc. Servs., 452 U.S. 18, 31-32 (1981) (finding that states are not required to appoint
parents counsel in child welfare proceedings, even for termination of parental rights hearings).
... SANKARAN & POLLOCK, supra note 52, at 1 (stating that parents have an absolute right to counsel in child
protection proceedings in forty states plus the District of Columbia).
119 705 ILL. COMP. STAT. ANN. 405/1-5(1) (West, Westlaw through P.A.
101-651).
120
§
1-5(1).
Id.
121 N.C. GEN. STAT. ANN. § 7B-602(a) (West, Westlaw through S.L. 2020-97 of 2020 Reg. Sess.);
N.C. GEN. STAT.
ANN. § 7A-451(a)(12), (14), (15) (West, Westlaw through S.L. 2020-97 of 2020 Reg. Sess.).
122 N.Y. FAM. CT. ACT § 262 (McKinney, Westlaw through L.2019, chapter 758 & L.2020, chapters
1 to 249).
123 In re B., 285 N.E.2d 288, 290 (N.Y. 1972) (citations omitted).
115 N.Y. FAM. CT. ACT
116

Published by LAW eCommons, 2021

13

Children's Legal Rights Journal, Vol. 40, Iss. 2 [2021], Art. 3

Sentenced to Child Welfare

112

B. A Lack of Conformation with Federal Child Welfare Law
A further concern for delinquent youth faced with placement in child welfare is that these
statutes often do not address reasonable efforts, a requirement under federal child welfare law,
specifically the Adoption Assistance and Child Welfare Act of 1980.124 The reasonable efforts
requirement was implemented after Congress became concerned that families were being
unnecessarily separated and kept apart, and as a result, children were languishing in the foster care
system. 125 Reasonable efforts was seen as a solution because it would require child welfare
agencies to make efforts to avoid removal of children and to reunify families through the provision
of services to address the issues that brought the family to the attention of the agency in the first
place. 126
In the three statutes reviewed in this article, only the New York statute addressed the need
for reasonable efforts. 127 However, it is possible Illinois and North Carolina are making reasonable
efforts findings and attempting the efforts in practice in order to secure Title IV-E funding for
foster care placement for youth sentenced to their care, but the states are not currently required to
do so by the statutes discussed in this article. 12 8
Even if courts in these states are making findings regarding reasonable efforts, other
questions follow: who is making the reasonable efforts to prevent removal if the agency does not
become involved until after sentencing? Moreover, what reasonable efforts are being made? Are
there truly reasonable efforts being made if, say, the Probation Department is only providing
services to the youth but the parents are receiving no services? Again, there are a lot of questions
but no clear answers.
Another concern is that courts are not complying with ICWA when sentencing youth to the
child welfare system. As mentioned in Part IIA, if courts have reason to believe a youth is a
member of a tribe or could be a member of a tribe in a child welfare case, there are additional
requirements that must be met under federal law. 129 If delinquency court judges are not familiar
with ICWA, they may not be asking the right questions to determine if ICWA applies and thus,
sidestep federal protections for Native American families and tribes.
C. Practical Issues Involved in Sentencing Youth to Child Welfare
In addition to the concerns regarding parental rights and federal law, there are a number of
practical issues that arise when the statutes are used. One issue is the lack of information sharing
and coordination between the juvenile justice system and child welfare agencies. In North
Carolina, the delinquency courts can only place youth in the custody of DSS if the DSS director
124 Adoption Assistance and Child Welfare Act of 1980, Pub. L. No. 96-272, 94 Stat. 500 (codified at 42 U.S.C. §§
670-675 (1980)).
125 96 CONG. REC. S6942 (June 13, 1980) (statement of Sen. Cranston).
Id.
N.Y. FAM. CT. ACT § 352.2(2)(b) (McKinney, Westlaw through L.2019, chapter 436.).
128 While the Illinois sentencing provision contains no requirement for reasonable efforts, there is a workgroup in
Cook County, Illinois, called the Placement Evaluation Workgroup, to which judges refer cases for review prior to
sentencing youth to the guardianship of DCFS. One role of this workgroup is "to ensure that all reasonable efforts to
prevent removal from the home have been exhausted." WE CAN (WORKING EFFECTIVELY AND COLLABORATIVELY
FOR ADOLESCENTS NETWORK) DUALLY INVOLVED GUIDEBOOK 4 (on file with author). For more information on this
workgroup, see infra Part IV.C.
129 Indian Child Welfare Act of 1978, 25 U.S.C. §§ 1901-1963 (2012).
126
127
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has received notice and had the opportunity to be heard. 130 This provides the child welfare agency
with a heads up that a youth might be coming into their care and gives them a say in the process.
However, in Illinois and New York, there is no statutory requirement that notice be provided to
child welfare agencies prior to placing youth in their custody or guardianship. 131 This is concerning
because the child welfare agency will have to find placement for youth on short notice with limited
information. Making matters worse, if the youth needs residential treatment, the child welfare
agency may have great difficulty finding a treatment bed for a youth on such short notice.
Another important practical concern is what happens to youth once they are in the care of
the child welfare agency. In North Carolina and Illinois, youth in the custody or guardianship of
the child welfare agency are entitled to continued judicial oversight through review hearings and
permanency hearings, just as if the youth had entered agency care through the normal child welfare
route. 132 For example, a review hearing must be held within ninety days of sentencing the youth
to agency care and then every six months thereafter. 133 Then after twelve months in care, the review
hearings become permanency hearings. 134 Such hearings are important mechanisms for ensuring
youth are receiving the appropriate services, are safe in their placement, and are moving towards
either reunification with their family or other types of permanency, such as adoption or legal
guardianship.
In New York, delinquent youth placed in OCFS custody are not provided with the same
permanency oversight as youth who enter in the normal child welfare process: only delinquent
youth placed in a foster home or non-secure facility are provided with a permanency hearing, and
only if OCFS seeks extension of the placement.13 5 Such hearings must be held within twelve
months from when the youth was placed in care. 136
Despite each state providing some sort of permanency hearing by statute, it is unclear
whether these youth are receiving the same level and quality of oversight as children who enter
state care through the traditional child welfare route, especially if these permanency hearings are
taking place in delinquency courts that lack experienced in presiding over them. 137 If the courts
are not providing adequate oversight for these youth regarding permanency, there is a concern that
youth could languish in care and end up aging out of the foster care system without a permanent
family support system.
IV.

POSSIBLE SOLUTIONS

At first glance, after learning that delinquent youth are basically entering the child welfare
system through a backdoor without the same process safeguarding parents' rights and family
integrity, a knee jerk reaction might be to call for the repeal of statutes that make this possible.
However, this article is setting aside the question of whether these statutes should be repealed, and
instead focuses its inquiry purely towards finding ways to improve the existing laws and practices.
N.C. GEN. STAT. ANN. § 7B-2506 (West, Westlaw through S.L. 2018-145 of the 2018 Reg. Sess.).
See supra Part II.C.1-3.
132 N.C. GEN. STAT. ANN. §§ 7B-2506(1)(c), 7B-906.1(a); 705 ILL. COMP. STAT. ANN. 405/5-745(2) (West, Westlaw
through P.A. 101-651).
133 N.C. GEN. STAT. § 7B-906.1(a).
13
4 Id. § 7B-906.1(a).
135 N.Y. FAM. CT. ACT § 355.5(2)-(3) (McKinney, Westlaw through L.2019, chapter 755 & L.2020, chapter 20).
136 Id. § 355.5(2)-(3).
137 Another concern is that public defenders representing youth in the permanency hearings may also be unversed
in
these dependency-style proceedings.
130
131
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To that end, this section proposes focusing on providing additional procedural protections for
parents and youth; funding preventive services and unique programs to help delinquent youth with
mental and behavioral health needs in their communities; and improving the system overall for
dually-involved youth.
A. Amend Statutes with Additional Safeguards
While the statutes from Illinois, North Carolina, and New York all have different strengths
and weaknesses, one amendment that would improve all three would be to provide parents with
the same rights given to them in the normal child welfare process: notice, the opportunity to be
heard, and counsel for indigent parents. To give parents full notice of what could occur at the
sentencing hearing, parents should be provided with notice that details the possibility of their child
being "sentenced" or placed in the custody or guardianship of the child welfare agency and the
possibility that they could eventually have their parental rights terminated. Parents should also at
least be given the opportunity to be heard and to be represented by counsel if unable to afford their
own, so they can present any arguments or evidence that goes against the placement of their child
with the child welfare agency. These basic procedural protections would help safeguard the rights
of parents to the care, custody, and control of their children, but also get parents involved in the
process from the beginning, helping to ensure their involvement in reunification services further
down the line.
Another possible amendment follows North Carolina's lead: requiring notice and the
opportunity to be heard for the director of the child welfare agency or her representative. This
amendment could help increase communication and information sharing between the courts and
the agency upfront, giving the agency the chance to start making arrangements for youth likely to
come into their care.
States employing these statutes should also consider amending the provisions to reflect the
requirements of federal child welfare law, particularly reasonable efforts, as the New York statute
successfully does. While reasonable efforts are only required for Title IV-E funded foster care
placement, reasonable efforts are about much more than funding; they are about safely keeping
families together whenever possible and helping children find permanency when reunification is
not possible. 13 8 Further, these reasonable efforts should not just be a box checked off on an order
but actual efforts to provide services to help solve the underlying issues within the family.
Moreover, to help ensure that delinquency courts are complying with ICWA, these statutes
should be amended to include a provision specifically requiring juvenile court judges to inquire
about tribal membership and then follow ICWA procedures accordingly. This may end up
requiring additional training for judges not familiar with ICWA, but ignorance or training expense
is not an excuse for separating Native American families without meeting the requirements of
federal law.

138 See Jerry Milner & David Kelly, Reasonable Efforts as Prevention, CHILD L. PRAC. TODAY (Nov. 5, 2018),
https://www. americanbar. org/groups/publicinterest/childlaw/resources/child_lawpracticeonline/j anuarydecember-2018/reasonable-efforts-as-prevention/ (stating that reasonable efforts "have the potential to dramatically
reduce unnecessary family separation, decrease child and parent trauma, promote child and parent well-being, and
expedite permanency").
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B. Focus on Prevention and Preservation of Families
The importance of being a part of a family cannot be underestimated for children and youth.
If there is a way to provide needed services to allow youth to stay in their family home or a way
to provide services to families to prevent the need for entrance into the child welfare system, these
paths should be explored and taken wherever it is possible and safe to do so.
One approach to serving youth with serious mental health needs outside of the child welfare
system is to provide families with funding for treatment services. Illinois has taken this approach
through its Family Support Program (FSP), which pays for services and treatment for youth with
serious emotional disturbance or mental illness. 13 9 The program provides case management,
therapy, crisis intervention, family support services, residential treatment, and much more. 140
Illinois sees FSP as furthering family stability while improving outcomes for youth facing mental
illness, so much so that it recently passed an act to expand eligibility and services. 141 While states
may be loath to spend additional funds on treatment and services, these types of programs would
likely benefit youth and families in the long term by helping avoid unnecessary child welfare
intervention and addressing the root causes of some delinquent behavior.
Another example from Illinois was the Governor's Youth Services Initiative which
required multiple state departments responsible for a youth's services to meet and determine which
department was responsible for providing the youth with mental health or disabilities the
appropriate services. 142 This coordinating function was successful at providing youth with services
without child welfare removal for fourteen years, but the program was dependent on the
enforcement of a consent decree entered in the 1980s and ultimately fell to the wayside after the
consent decree was vacated. 143 A coordinating program between the different bureaucracies in a
state could be one important step towards ensuring youth receive necessary services and treatment,
rather than falling through the cracks.
Instead of creating new programs, states should also consider the role the Family First
Prevention Services Act (FFPSA) could play in preventing removal of youth from their families.
Enacted in 2018, FFPSA seeks to prevent the removal of children by allowing Title IV-E funds to
be used for mental health, substance abuse treatment services, and in-home skill-based parenting
programs to families of "children who are candidates for foster care." 144 In order for families to
qualify for these services, the youth must be identified in their prevention plan as "being at
imminent risk of entering foster care," but can safely stay at home if services are provided. 145 It is
quite possible that delinquent youth at risk of entering foster care placement in the child welfare
agency could be considered candidates for foster care under this definition. If so, this could be

305 ILL. COMP. STAT. ANN. 5/5-5.23 (West, Westlaw through P.A. 101-651); ILL. ADMIN. CODE tit. 89, §
139.100 (2019). New administrative rules are in the process of being developed as a result of the passage of Public
Act 101-0461. Family Support Program (FSP), ILL. DEP'T HEALTHCARE & FAM. SERVS.,
https://www.illinois.gov/hfs/MedicalProviders/behavioral/Pages/icg.aspx (last visited Feb. 16, 2020).
139

14 0

ILL. DEP'T HEALTHCARE &

FAM.

SERVS., ABOUT THE FAMILY SUPPORT PROGRAM 1,

https://www.illinois.gov/hfs/SiteCollectionDocuments/AbouttheFamilySupportProgram.pdf.
141 Family Support Program (FSP), supra note 139; H.B. 2154, 101st Gen. Assemb., 1st Reg. Sess. (Ill. 2019)
(codified at 305 ILL. COMP. STAT. 5/5-5.23).
142 Hammer et al., supra note 67, at
944.
143 Hammer et al., supra note 67, at 945,
949-50.
144 Bipartisan Budget Act of 2018, Pub. L. No. 115-123, §§ 50701-50782, 132 Stat. 232, 232-68 (Feb. 8, 2018)
(codified at 42 U.S.C. §§ 671, 675 (2018)).
145 42 U.S.C. § 675(13).
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another source of funding to use for services designed to keep youth at home with their families
rather than in care.
Finally, courts should pay attention to the tribal membership of delinquent youth they are
sentencing to child welfare custody, not only to be compliant with ICWA, but because the youth's
tribe may be in a better position to help the youth through programs and treatments unique to their
cultural practices. 14 6 Programs that integrate traditional cultural values, like the Cherokee Talking
Circle, have been found to have a greater effect on reducing substance use and problem behaviors
among American Indian and Alaskan Native youth than programs without such cultural values. 147
C. Cross-System Collaboration
Improving outcomes for all dually-involved youth, whether they begin in the delinquency
system or the child welfare system, is dependent on the two systems working together. 148 This
requires the three "Cs": cross-system coordination, collaboration, and communication. 149
Specifically, research has found dually-involved youth are more likely to receive treatment if
agencies share data, collaborate, and pick one of the agencies to take the lead on the youth's
treatment. 150
The approach that has led the field in supporting the needs of dually-involved youth is the
Crossover Youth Practice Model (CYPM), created by the Center for Juvenile Justice Reform at
Georgetown University.1 5 1 Implemented in more than one-hundred counties around the country,
CYPM has provided a framework for cross-system collaboration rooted in evidence-based
programs and best practices designed to meet the needs of crossover, or dually-involved, youth.15 2
Examples of cross-system collaboration include coordinated case management, assessment
processes, case plans, and case supervision. 153 CYPM acknowledges that the success of this model
also requires information sharing, family engagement, and proper funding. 154
The Circuit Court of Cook County, Illinois, has pioneered an approach to inter-agency
collaboration more specific to the group of dually-involved youth addressed in this article called
the Placement Evaluation Workgroup (PEW).15 5 PEW consists of representatives from DCFS, the
Juvenile Probation Division, the State's Attorney's Office, the Presiding Judge's Office for
Juvenile Justice, the Public Defender's Office, the Court Clinic, and the Office of the Public
14 6

NAT. CONG. OF AM. INDIANS, TRIBAL JUVENILE JUSTICE: BACKGROUND AND RECOMMENDATIONS
13

(2019),

http://www.ncai.org/policy-issues/tribal-governance/public-safety-andjustice/TribalJuvenile_Justice_Backgroundand_Recommendations.pdf.
147 Id.

148 ROBERT F. KENNEDY NAT'L RES. CTR. FOR JUV. JUST., FROM CONVERSATION TO COLLABORATION: HOW CHILD
WELFARE AND JUVENILE JUSTICE AGENCIES CAN WORK TOGETHER TO IMPROVE OUTCOMES FOR DUAL STATUS

YOUTH 5, 8 (2014), http://www.modelsforchange.net/publications/539.
149 Interview with Lisa Jacobs, Program Manager, Ctr. for Crim. Just. Rsch., Policy, & Practice, Loyola Univ.
Chi.
Sch. of Law (Dec. 5, 2019).
15' Dierkhising et al., supra note 10, at
312.
151 See Is There an Effective PracticeModel for Serving Crossover Youth?, CASEY FAM. PROGRAMS
(May 29, 2018),
https://www.casey.org/crossover-youth-resource-list/.
152 Id.
153 CTR. FOR JUV. JUST. REFORM, GEORGETOWN UNIV. MCCOURT SCH. OF PUB. POL'Y, THE CROSSOVER YOUTH

PRACTICE MODEL (CYPM): AN ABBREVIATED GUIDE 5 (2015), http://cjjr.georgetown.edu/wpcontent/uploads/2015/09/CYPM-Abbreviated-Guide.pdf.
15
4 Id. at 6-7.
155 WE CAN DUALLY INVOLVED GUIDEBOOK 4 (on file with author).

https://lawecommons.luc.edu/clrj/vol40/iss2/3
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Guardian. 156 Judges in the Juvenile Justice Division can make two types of referrals to PEW: for
stabilization and assessment in order to prevent commitment to DCFS, or for review and a formal
recommendation regarding possible commitment to DCFS.1 57 For these case referrals, PEW is
responsible for reviewing case information to ensure reasonable efforts to prevent removal from
the home have been made and to make a recommendation to the court regarding the youth's
commitment to DCFS.158 While the protocols for PEW indicate that judges in the Juvenile Justice
Division should be making PEW referrals "prior to any sentencing or commitment to DCFS," it is
unclear if this happens in practice. 159 Even with that one possible inadequacy, PEW is a great
example of the collaborative structure that can be used to provide oversight for delinquent youth
sentenced to guardianship with the child welfare agency and ensure reasonable efforts to preserve
families are being made.
The need for increased cross-system collaboration like this has also been recognized on a
federal level by members of Congress as evidenced by Senate bill 1465, Childhood Outcomes
Need New Efficient Community Teams (CONNECT). 160 More importantly, this bill recognizes
the need for funding for these efforts; it seeks to provide "grants to encourage partnerships across
child welfare and juvenile justice agencies." 16 1 A bill like CONNECT, in combination with
evidence-based models like CYPM and inter-agency workgroups like PEW, could support
jurisdictions that lack resources and help them take important steps to effectively serve duallyinvolved youth.
CONCLUSION

States like Illinois with statutes that allow delinquent youth to be sentenced to child welfare
guardianship or custody should take steps to protect the rights of parents, as well as ensure efforts
are being made to preserve families whenever possible. This can be accomplished in part through
the amendment of pertinent statutes to include important procedural protections for parents, but
dually-involved youth need more: collaboration between systems, investment in treatment and
services, and implementation of cutting-edge practices that will not only prevent them from falling
through the cracks, but help them thrive.

156 Id. at 6.
157

Id. at 7-8.

Id. at 9.
159 Id. at 8.
158

160 Childhood Outcomes Need New Efficient Community Teams (CONNECT) Act, S. 1465,
116th Cong. (2019).
The bill was introduced by Senator Gary Peters (D-MI) on May 14, 2019 and then referred to the Committee on
Finance. S. 1465 - Childhood Outcomes Need New Efficient Community Teams, CONGRESS.GOV,
https://www.congress.gov/bill/116th-congress/senate-bill/1465/text/is (last visited Nov. 8, 2020).
161 S. 1465, supra note
160.
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